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UNITED STATES TAX COURT 

 

SYDNEY ANN CHANEY THOMAS, ) 

 ) 

                     Petitioner ) 
) 

                     v. )  Docket No. 12982-20 

)  
COMMISSIONER OF INTERNAL  ) 

REVENUE, )  Filed Electronically 

)    

                     Respondent. )   
 
RESPONDENT’S RESPONSE TO THE AMICUS BRIEF OF THE CENTER 

FOR TAXPAYER RIGHTS, THE COMMUNITY TAX LAW PROJECT, 

THE UC HASTINGS LOW-INCOME TAXPAYER CLINIC AND THE 

VILLANOVA FEDERAL TAX CLINIC IN SUPPORT OF THE 

PETITIONER 

RESPONDENT, PURSUANT TO the Court’s Order dated July 29, 2022, 

responds to the Amicus Brief of the Center for Taxpayer Rights, The Community 

Tax Law Project, The UC Hastings Low-Income Taxpayer Clinic and the 

Villanova Federal Tax Clinic in Support of the Petitioner (hereinafter, “Amicus 

Brief”). 

Respondent respectfully states: 

1. On July 1, 2022, petitioner filed Petitioner’s Motion to Strike.  
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2. Petitioner moves to strike pages 1-74 and 97-131 of Exhibit 13-R, 

stating the blog posts on these pages were not part of the administrative record and 

were not newly discovered or previously unavailable under section 6015(e)(7). 

3. The parties agree that petitioner’s blog posts contained in Exhibit 13-R 

were not part of the administrative record. 

4. As detailed in Respondent’s Objection to Petitioner’s Motion to Strike 

filed on September 12, 2022, respondent’s position is that these blog posts were 

“newly discovered” as to respondent; therefore, Exhibit 13-R should be admitted 

into evidence in its entirety.  

5. On July 25, 2022, the Amicus Brief was filed. 

6. The Amici submitted the Amicus Brief “in support of the position that 

exceptions to the administrative record rule of section 6015(e)(7) be applied 

expansively.” 

7. On July 29, 2022, the Court issued an order that respondent shall file a 

response to Petitioner’s Motion to Strike and that both petitioner and respondent 

may file a response to the Amicus Brief. 

8. On September 7, 2022, respondent filed a Motion to Extend Time to 

file his response to the Amicus Brief and the Court granted this motion September 

12, 2022, setting a new deadline of October 12, 2022, for filing a response. 
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9. The Amicus Brief is purportedly in “support of the petitioner” but as to 

the specific documents petitioner seeks to exclude in this case, the position set 

forth in the Amicus Brief is counter to petitioner’s position. 

10. The Amicus Brief raises several issues that are irrelevant to and outside 

the scope of petitioner’s motion and respondent’s objection thereto and will, 

therefore, not be addressed herein. 

I. The Tax Court’s Scope of Review Under I.R.C. Section 6015(e)(7) 

11. I.R.C. section 6015(e)(7) provides that this Court’s review shall be 

based on (A) the administrative record established at the time of respondent’s 

determination, and (B) any additional newly discovered or previously unavailable 

evidence. Neither the Internal Revenue Code nor Treasury regulations define or 

explain the terms “newly discovered” and “previously unavailable.” Legislative 

history does not explain why there is a limit to evidence beyond that in the 

administrative record, but so limiting the evidence is consistent with a general 

requirement in administrative law to exhaust administrative remedies. See e.g., 

Houston Lawyer Referral Service, Inc. v. Commissioner, 69 T.C. 570, 574 (1978) 

(“The requirement of the exhaustion of administrative remedies in section 

7428(b)(2) is, of course, meaningless if the ruling applicant is permitted to 

withhold information from the Internal Revenue Service and later introduce it in 

evidence in the declaratory judgment proceeding.”). Exhaustion of administrative 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978290100&pubNum=0000838&originatingDoc=Idbb3b6fa556b11d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS7428&originatingDoc=I1656682a552611d9a99c85a9e6023ffa&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_c0ae00006c482
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS7428&originatingDoc=I1656682a552611d9a99c85a9e6023ffa&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_c0ae00006c482
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remedies is a jurisdictional prerequisite to obtain Tax Court review of the Service's 

final determination as to relief under section 6015(e). See Tax Court Rule 320.  

Section 6015(e)(7) embodies the principle that a taxpayer who seeks relief in an 

administrative setting should present all the evidence the taxpayer has to justify 

relief and not be allowed to give the administrative process short shrift in favor of 

submitting evidence to the Court instead.  

12. At issue is what constitutes “newly discovered or previously 

unavailable evidence.” 

13. That this limiting language is included in subparagraph (B) of section 

6015(e)(7) indicates that Congress did not envision an unfettered amassing of 

evidence for trial; a good faith effort must be made to resolve the matter at the 

administrative stage and to that end, a requesting spouse, who has the burden to 

show he or she is entitled to relief, must present at that time all information known 

and available to him or her.  

14.  The Amicus Brief references Wilson v. Commissioner, 705 F.3d 980 

(9th Cir. 2013), acq. 2013-32 I.R.B. 1, but the case has no application here.  

Wilson was decided prior to the enactment of section 6015(e)(7) and noted that the 

ability to use evidence outside the administrative file supported a de novo scope of 

review rather than one for abuse of discretion. That case is of no help now that the 

statute specifies a limit to the scope of evidence the Court may consider.  

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS6015&originatingDoc=I9212ed152e8a11db80c2e56cac103088&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_7fdd00001ca15
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USTAXCTR320&originatingDoc=I9212ed152e8a11db80c2e56cac103088&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
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15. The Amicus Brief also argues the Tax Court’s Whistleblower caselaw 

may shed light on the matter. While the Tax Court has jurisdiction over appeals of 

Whistleblower determinations under I.R.C. section 7623(b)(4), the reasoning in 

this line of cases does not apply because the standard of review in Whistleblower 

claims is abuse of discretion and the scope of review is limited to the 

administrative record. Kasper v. Commissioner, 150 T.C. No 8, 22 (2018). The 

language provided in Section 6015(e)(7) is different with respect to scope of 

review and the administrative record.   

II. FRCP 60(b)(2) Should Not Inform the Court’s Interpretation of the 

Term “Newly Discovered” in Section 6015(e)(7) 

16. Some other areas of law use terminology similar to that in section 

6015(e)(7) in the context of what circumstances support relief from a judgment or 

order, see Fed R. Civ. P. 60(b)(2), or a request for a new trial under Fed R. Crim. 

P. 33(b)(1). See, e.g., Giglio v. United States, 405 U.S. 150, 152 (1972); United 

States v. Axsom, 761 F.3d 895, 900 (8th Cir. 2014); United States v. Goodwin, 41 

Fed. App’x 115, 116 (9th Cir. 2002); Fed. R. Civ. P. 59; Colon-Millin v. Sears 

Roebuck De Puerto Rico, Inc., 455 F.3d 30, 36 n.4 (1st Cir. 2006). And in the tax 

arena, similar language is present in at least one opinion addressing a motion for 

reconsideration of findings or opinion under T.C. Rule 161. Estate of Quick v. 

Commissioner, 110 T.C. 440, 441 (1998).   
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17. In these contexts, there is general consensus among courts that newly 

discovered or previously unavailable evidence is evidence that could not have been 

discovered at the time of the prior proceeding. Rules and court opinions clarify the 

plain meaning by imposing a duty to diligently search. Fed. R. Civ. P. 60(b)(2) 

states, for example, that newly discovered evidence is evidence “that, with 

reasonable diligence, could not have been discovered in time to move for a new 

trial under Rule 59(b).” Likewise, the Tax Court described “newly discovered” 

evidence as “evidence that the moving party could not have introduced, by the 

exercise of due diligence, in the prior proceeding.” Estate of Quick 110 T.C. at 

441. Generally, courts have required the proponent of newly discovered evidence 

to provide a convincing explanation why the evidence could not have been offered 

at an earlier proceeding.  See, e.g., Anderson v. Catholic Bishop of Chicago, 759 

F.3d 645, 653 (7th Cir. 2014); Crawford v. TRW Automotive U.S. LLC, 560 F.3d 

604, 615-616 (6th Cir. 2009).   

18.  Rule 60(b)(2) specifies on its face that its standard applies to “newly 

discovered evidence that, with reasonable diligence, could not have been 

discovered in time to move for a new trial under Rule 59(b).” (Emphasis added). 

On its face, therefore, the application of subsection (b)(2) has two requirements: 

(1) that the evidence be newly discovered and (2) that such evidence could not 
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have been previously discovered during the relevant time period through the 

exercise of due diligence.  

19.  Contrarily, the application of I.R.C. section 6015(e)(7)(B) on its face 

has only one of these requirements – that the evidence be “newly discovered.” 

Cases that construe Rule 60(2)(b) to include the requirement that the relevant 

evidence could not have been previously discovered do nothing more than confirm 

the text of the Rule itself. They do not provide any guidance for the meaning of the 

term “newly discovered” standing alone, as it does in I.R.C. section 6015(e)(7)(B). 

Therefore, the cases in the Amicus Brief construing Rule 60(b)(2) are inapposite 

for the purpose of construing I.R.C. section 6015(e)(7)(B). The explicit textual 

requirements of Rule 60(b)(2) should not be imposed on respondent when 

interpreting I.R.C. section 6015(e)(7)(B), which has no such explicit text. 

20.  Moreover, even if this Court accepts that the term “newly discovered” 

in I.R.C. section 6015(e)(7) should be interpreted in the same manner as Rule 

60(b)(2), Exhibit 13-R would still be within the scope of this Court’s review. The 

CCISO Financial Technician did not look for, much less discover, the public blog 

posts that make up Exhibit 13-R because, at the administrative stage, respondent 

does not take an adversarial role like litigants do in other situations where the 

standard of “newly discovered” evidence applies.  



Docket No. 12982-20 
 

- 8 -  

21.  Except as otherwise provided in I.R.C. section 6015 (see I.R.C. 

§§ 6015(c)(3)(A)(ii), (c)(3)(C), (d)(3)(C)), the requesting spouse has the burden of 

demonstrating entitlement to relief. See Feldman v. Commissioner, T.C. Memo. 

2003-201, aff’d, 96 A.F.T.R.2d (RIA) 6786 (9th Cir. Oct. 28, 2005) (It is the 

taxpayer’s burden to prove economic hardship); Monsour v. Commissioner, T.C. 

Memo 2004-190 (Taxpayer bears the burden of proof under section 6015(g)(2)). 

The facts and circumstances that might support or undermine a requesting spouse’s 

request for relief are almost entirely known to or in the possession of that spouse. 

While respondent, in considering a request, is likely to look at the joint return filed 

and can look for other evidence in accordance with IRM procedures, it should not 

have the duty in an arbiter role to search the public domain to determine if there 

are facts to refute a taxpayer’s representations.   

22.  The argument that a failure to refute a taxpayer’s factual 

representations at the administrative stage effectively makes the representations 

beyond dispute when the taxpayer later appeals a denial of I.R.C. section 6015 

relief and respondent’s role changes to that of a litigant. Such a reading of I.R.C. 

section 6015(e)(7) would have the effect of shifting to the agency the burden of 

probing every representation that a taxpayer makes at the administrative stage to 

ensure the veracity of each representation and preclude the ability to present 

contrary facts at the judicial stage. This reading is inconsistent with the general 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6015&originatingDoc=I10e7d083b5c611d991d0cc6b54f12d4d&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_e81300004cdd6
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6015&originatingDoc=I10e7d083b5c611d991d0cc6b54f12d4d&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_e81300004cdd6
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6015&originatingDoc=I10e7d083b5c611d991d0cc6b54f12d4d&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_e5f30000d7321
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6015&originatingDoc=I10e7d083b5c611d991d0cc6b54f12d4d&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ac3900009ce97
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requirement that the taxpayer must demonstrate entitlement to I.R.C. section 6015 

relief. 

23.  In addition, because newly discovered evidence is frequently examined 

as a ground to reopen a prior proceeding, or more drastically, to grant a new trial, 

some courts require a showing that the evidence would likely produce a different 

result. See United States v. Singh, 54 F.3d 1182, 1190 (4th Cir. 1995) (requiring, 

within the context of criminal proceedings, that newly discovered evidence 

demonstrates that on a new trial it would probably produce an acquittal); 

Cincinnati Life Ins. Co. v. Beyrer, 722 F.3d 939, 955 (7th Cir. 2013) (requiring, 

under Fed. R. Civ. P. 59, that the evidence “would probably produce a new 

result”).  

24.  The purpose of the statutory language in section 6015(e)(7)(B) is not 

to reopen a prior proceeding, however. Rather, the statute sets forth the scope of 

the Tax Court’s initial review, a review that is conducted under a de novo standard. 

Accordingly, it is not appropriate to apply a stringent barrier to the admission of 

newly discovered evidence within the context of innocent spouse claims. 

25. In particular, applying a stringent test to bar respondent from presenting 

new evidence before the Court would make no sense. Respondent is not seeking a 

different result from what it decided administratively. In every case petitioned 

from a final determination, respondent has denied relief. When defending that 
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determination, respondent would never be in a position to submit evidence at trial 

in an attempt to change the outcome of its administrative determination. Therefore, 

it would be inappropriate to require respondent to show that additional evidence 

would likely change the outcome of the administrative determination.   

26.  Except as otherwise provide in section 6015 (see I.R.C. 

§§ 6015(c)(3)(A)(ii), (c)(3)(C), (d)(3)(C)), the requesting spouse has the burden of 

demonstrating entitlement to relief.  See Alt v. Commissioner, 119 T.C. 306 (2002) 

at 311; Jonson v. Commissioner, 118 T.C. 106, 113 (2002). In accordance with 

IRM procedures, respondent evaluates the requesting spouse’s submission against 

the standards the requesting spouse must meet to qualify for relief, as set out in 

section 6015 and Rev. Proc. 2013-34.  Respondent also solicits input from the non-

requesting spouse, where there is one, and may use information from that spouse in 

evaluating the requesting spouse’s request.   

27.  Typically, however, respondent does not attempt to discover facts 

contrary to the facts in the requesting spouse’s submission. In fact, to do so when 

the respondent has alternative grounds for denying relief would be an inefficient 

administration of the law.   

28.  The general requirement to exhaust administrative remedies applies to 

the party wishing to challenge an agency’s decision, not to the administrative 

agency deciding whether to grant an administrative request. McCarthy v. Madigan, 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6015&originatingDoc=I10e7d083b5c611d991d0cc6b54f12d4d&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_e81300004cdd6
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6015&originatingDoc=I10e7d083b5c611d991d0cc6b54f12d4d&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_e81300004cdd6
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6015&originatingDoc=I10e7d083b5c611d991d0cc6b54f12d4d&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_e5f30000d7321
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6015&originatingDoc=I10e7d083b5c611d991d0cc6b54f12d4d&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ac3900009ce97
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002120906&pubNum=0000838&originatingDoc=Id8dcfc8fb5f011d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_838_113&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_838_113
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503 U.S. 140, 144–145 (1992), recognized as superseded by statute on other 

grounds by, Woodford v. Ngo, 548 U.S. 81 (2006) (“This Court long has 

acknowledged the general rule that parties exhaust prescribed administrative 

remedies before seeking relief from the federal courts.”).1 Therefore, to impose a 

duty on respondent at the administrative stage to search for additional facts to 

support a denial and to rebut a requesting spouse’s representations serves no 

purpose. 

29. It would be entirely inequitable to impose on respondent a duty to 

discover factual errors a requesting spouse makes at the administrative stage or 

else be barred from introducing contrary evidence once the requesting spouse 

petitions the Tax Court. Such a rule would encourage misrepresentation by 

requesting spouses in hopes that respondent would be foreclosed from challenging 

the misrepresentations in subsequent judicial proceedings. 

30.  This case presents a scenario that demonstrates the inequity of a rule 

that would bar respondent from introducing evidence that it could have discovered, 

but did not look for, at the administrative stage.   

 

1 While respondent is a party to the Tax Court suit, it is not a party seeking an 

administrative remedy as requesting and non-requesting spouses are when they 

seek an administrative determination from respondent.   



Docket No. 12982-20 
 

- 12 -  

31. Thus, publicly accessible documents not already in the administrative 

file, such as the blog posts in Exhibit 13-R, even though such evidence could have 

been discovered during the administrative review, should constitute “newly 

discovered” evidence as to respondent under I.R.C. section 6015(e)(7). 

III.  Conclusion 

32. The Court should interpret the term “newly discovered” as used in 

I.R.C. section 6015(e)(7)(B) based on its plain meaning. 
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33. Based on the plain meaning of the term “newly discovered,” and

unrefuted by any arguments presented in the Amicus Brief, Exhibit 13-R, in its 

entirety, should be admitted into evidence as respondent did not become aware of 

petitioner’s blog until after the final administrative determination. 

DRITA TONUZI  
Deputy Chief Counsel (Operations) 

Internal Revenue Service 

Date: By: 

JULIE V. SKEEN 
Attorney 

(Small Business/Self-Employed) 

Tax Court Bar No. VJ0240 

4330 Watt Ave 
Suite 340, M/S 2801 

Sacramento, CA 95821-7021 

Telephone: 916-974-5726 
Julie.V.Skeen@irscounsel.treas.gov 

OF COUNSEL:  

JOSEPH W. SPIRES 
Division Counsel  

(Small Business/Self-Employed) 

KATHRYN A. MEYER 
Area Counsel  

(Small Business/Self-Employed: Area 7)

SHARYN M. ORTEGA 

Associate Area Counsel (Sacramento) 
(Small Business/Self-Employed) 

10/12/2022




