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UNITED STATES TAX COURT 

 

SYDNEY ANN CHANEY THOMAS, ) 

 ) 

                     Petitioner ) 
) 

                     v. )  Docket No. 12982-20 

)  
COMMISSIONER OF INTERNAL  ) 

REVENUE, )  Filed Electronically 

)    

                     Respondent. )   
 

RESPONDENT’S RESPONSE TO PETITIONER’S REPLY TO 

RESPONDENT’S OBJECTION TO PETITIONER’S MOTION TO STRIKE 

RESPONDENT, PURSUANT TO the Court’s order dated October 20, 2022, 

hereby responds to Petitioner’s Reply to Respondent’s Objection to Petitioner’s 

Motion to Strike (hereinafter, “Petitioner’s Reply”), and respectfully requests the 

Court deny Petitioner’s Motion to Strike and admit Exhibit 13-R into evidence in 

its entirety. 

IN SUPPORT THEREOF, respondent respectfully states: 

1. On July 1, 2022, petitioner moved to strike pages 1-74 and 97-131 of 

Exhibit 13-R, consisting of posts that she made to her personal blog. 

2. Petitioner’s blog posts are material and relevant because they describe 

aspects of her lifestyle, finances, and relationships that contradict her 

representations about whether she would experience an economic hardship if relief 

were not granted. Specifically, petitioner blogged about her lavish lifestyle, 
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including numerous trips to her vacation home in Truckee (North Lake Tahoe); ski 

passes; trips to Rome, Paris, and New York; and yacht club and country club 

memberships. 

3. On September 12, 2022, Respondent objected to the motion, and on 

October 12, petitioner responded. 

4. The parties agree that petitioner’s blog posts were not part of the 

administrative record. 

5. Petitioner’s position is that her blog posts pre-dating the Final 

Determination (even any that she might have made just before the Final 

Determination) were not “previously unavailable” or “newly discovered” for 

purposes of section 6015(e)(7). 

6. Yet all of petitioner’s blog posts were “newly discovered” by 

respondent after the administrative proceedings concluded and were “previously 

unavailable” to the IRS personnel considering her request for relief during the 

administrative proceedings.  Therefore, Exhibit 13-R should be admitted into 

evidence in its entirety. 

7. Petitioner does not contend that respondent possessed information that 

was not included in the administrative record. Instead, petitioner contends that 

“previously unavailable” evidence and “newly discovered” evidence do not include 
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evidence outside respondent’s possession or knowledge at the time of the 

administrative proceedings before it if respondent could have found the evidence 

by exercise of reasonable diligence.  Petitioner’s Reply at paragraphs 8 and 

11.  Contrary to her assertion otherwise, the natural result of petitioner’s proposed 

rule is that respondent will be required at the administrative stage to search for all 

evidence that contradicts a claimant’s statements, under the threat of being unable 

to later refute their false testimony in court.  Petitioner’s Reply at paragraph 7. 

8. Here, petitioner contends that respondent could have found the blog 

posts at the administrative stage and that respondent is thus barred from 

introducing that evidence to correct the claims that petitioner made in this Court. 

9. As respondent has previously noted, section 6015(e)(7), unlike Fed. R. 

Civ. P. 60, does not expressly impose a due diligence requirement. Russello v. 

United States, 464 U.S. 16, 23 (1983) (“[W]here Congress includes particular 

language in one section of a statute but omits it in another section of the same Act, 

it is generally presumed that Congress acts intentionally and purposely in the 

disparate inclusion or exclusion.”). 

10. Additionally, the due diligence requirement of Rule 60 requires that the 

evidence not be previously available with the exercise of reasonable diligence.  

Fed. R. Civ. P. 60(b)(2) (limiting the scope to evidence that, “with reasonable 
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diligence, could not have been discovered in time” for a Rule 59(b) motion) 

(emphasis added).  In contrast, section 6015(e)(7) provides for “newly discovered 

or previously unavailable evidence.”  I.R.C. § 6015(e)(7) (emphasis added).  The 

use of “or” indicates that “newly discovered” and “previously unavailable” are 

disjunctive terms that must be given separate and independent meaning.  United 

States v. Nishiie, 996 F.3d 1013, 1023 (9th Cir. 2021).  Reading “newly discovered 

evidence” to implicitly include a due diligence requirement renders “or previously 

unavailable” surplusage.  Cooper Indus., Inc. v. Aviall Servs., Inc., 543 U.S. 157, 

158 (2004) (holding that, if possible, the Court must “construe a statute to give 

every word some operative effect”).  Notably, Fed. R. Civ. P. 60(b)(2) does not 

provide for “previously unavailable evidence,” thereby avoiding this interpretive 

issue.   

11. Petitioner contends that such a reading of “newly discovered” would 

effectively be no limitation on the admission of evidence.  Petitioner’s Reply at 

paragraph 10.  But that contention is incorrect.  The exhaustion of administrative 

remedies is a well-known concept in administrative law.  And the making of a 

request to respondent for relief from joint and several liability qualifies as seeking 

an administrative remedy.  When doing so, a requester should come forward with 

all evidence to support the request.  To do anything less is to fail to exhaust 
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administrative remedies and the consequence will be that evidence known and 

available to a petitioner at the time of an administrative request cannot be 

submitted to the Court if it was not submitted to respondent at the administrative 

stage.  So, the rule would still serve a purpose of a type well-recognized in the law. 

12. Petitioner admits Rule 60(b) “may not be an exact fit.”  Petitioner’s 

Reply at paragraph 11.  But these significant differences show that it is no fit at 

all.  Instead, the Court should apply the ordinary meaning of the text and hold that 

there is no due diligence requirement in section 6015(e)(7).   

13. But even if the Court adds a due diligence requirement to the text, 

petitioner’s proposed application is unreasonable. 

14. As discussed in respondent’s initial response, the role of the IRS in 

considering a request for relief is as an arbiter of the request, not as an adversary to 

the requester.  Petitioner’s proposed rule transforms the nature of the 

administrative proceeding to an adversarial one, subjecting future claimants to 

greater scrutiny.  

15. Additionally, petitioner’s reading of section 6015(e)(7) would highly 

burden the IRS’s resources in making determinations of innocent-spouse claims.  It 

would force respondent to search for every possible ground to either deny a request 

for relief or refute the requesting spouse’s claims, regardless of what respondent 
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thinks needs to be investigated to evaluate the evidence presented by the requester 

of relief.  While petitioner argues that there would not be an affirmative burden, 

the cost of failing to conduct this detailed investigation is that respondent could not 

introduce evidence later to rebut a claimant’s false claims. Spending resources to 

investigate every possible issue is highly inefficient. 

16. Moreover, petitioner’s rule perpetuates errors.  As illustrated here, this 

rule cuts off respondent’s and the court’s ability to consider impeaching evidence 

that is suggestive of fraud, misrepresentation, or misconduct by petitioners.  Contra 

Fed. R. Civ. P. 60(b)(3) (allowing relief from a judgment based on fraud, 

misrepresentation, or misconduct by the opposing party).   

17. Although petitioner and the amicus curiae argue that respondent has a 

heightened duty for due diligence, their arguments on this point are unavailing. 

First, the claimant (not respondent) is the expert in the factual circumstances 

surrounding their claim for relief. Additionally, claims under 6015(b) and (f) 

involve a totality-of-the-circumstances analysis such that respondent’s legal 

knowledge does not meaningfully help it to determine which facts to investigate. If 

anything, because the requesting spouse is the expert on their factual 

circumstances, respondent’s burden should be lighter unless the requesting spouse 

affirmatively discloses information during the administrative stage. 
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18. Petitioner also contends that information cannot qualify as previously 

unavailable where it is on the internet.  Reply at paragraph 8.  But the vast amounts 

of information on the internet does not make any particular piece meaningfully 

available. 

19. First, it just so happens that petitioner had posted impeaching blog 

entries.  Nothing in her claim for relief gave respondent reason to believe that she 

blogged about her lavish lifestyle.   

20. And before searching, respondent had no reason to believe that 

petitioner’s statements in the administrative proceeding—including in her 

Form 8857, which she signed under penalty of perjury—were misleading.  It is true 

that respondent’s employees currently have access to research tools to verify or 

clarify a claimant’s statements. But adopting petitioner’s argument means that 

respondent would need to consider future claimants’ statements false until proven 

otherwise, potentially further increasing the burden on claimants trying to seek 

relief. 

21. Second, searching for petitioner’s name did not immediately present 

relevant evidence.  A search of petitioner’s name also turned up a LinkedIn page, a 

Twitter account, oils and watercolor paintings, a Facebook page, a Medium page, 

an Instagram page, a YouTube page, newspaper reviews of books, a homepage for 
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her business, blogs by other people, an obituary, and other websites in which her 

name or similar names appear.  The name search alone turned up so much 

information that might or might not be relevant that effectively made relevant 

material unavailable.  Although petitioner argues that the blog was the first search 

result, Google personalizes its search results based on factors like the querent’s 

location and past search history such that the ranking of a particular page does not 

accurately reflect its availability to others.  Ranking Results—How Google Search 

Works, Google, https://www.google.com/search/howsearchworks/how-search-

works/ranking-results/.  But even after finding the blog, someone had to read 

through it to find the relevant material.  So, it is not reasonable to treat information 

on the internet as available when respondent does not know what information is 

accessible. 

22. It bears repeating that, except as otherwise provided in section 6015 

(i.e., I.R.C. § 6015(c)(3)(A)(ii), (c)(3)(C), (d)(3)(C)), the requesting spouse bears 

the burden of proof with respect to whether he or she is entitled to relief under 

section 6015.  See I.R.C. § 6015(b)(1)(C), (b)(2), (c)((2), and (f); T.C. Rule 142(a); 

Alt v. Commissioner, 119 T.C. 306, 311 (2002), Jonson v. Commissioner, 118 

T.C. 106, 113 (2002), Feldman v. Commissioner, T.C. Memo. 2003-201, aff’d, 96 

A.F.T.R.2d (RIA) 6786 (9th Cir. Oct. 28, 2005) (Taxpayer’s burden to prove 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002120906&pubNum=0000838&originatingDoc=Id8dcfc8fb5f011d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_838_113&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_838_113
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002120906&pubNum=0000838&originatingDoc=Id8dcfc8fb5f011d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_838_113&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_838_113
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economic hardship). With this burden also comes the responsibility of truthful and 

fully forthcoming representation of all of the facts surrounding the request for 

relief. Where a requesting spouse fails to provide all material facts at the 

administrative stage, the Service should not be precluded from raising evidence of 

those material facts at the litigation stage. 

Conclusion 

23.  The Court should interpret the term “newly discovered” as used in 

I.R.C. § 6015(e)(7)(B) based on its plain meaning. 

24.  Therefore, Exhibit 13-R, in its entirety, should be admitted into 

evidence as respondent did not become aware of petitioner’s blog until after the 

final administrative determination. 
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WHEREFORE, respondent respectfully requests that Exhibit 13-R be 

admitted into evidence in its entirety. In the alternative, if the Court grants 

Petitioner’s Motion to Strike, respondent respectfully requests the stricken pages of 

Exhibit 13-R be allowed either as an admission against interest, or for purposes of 

impeachment, as they directly speak to petitioner’s credibility. 

DRITA TONUZI  

Deputy Chief Counsel (Operations) 

Internal Revenue Service 

Date: By: 

JULIE V. SKEEN 

Attorney 
(Small Business/Self-Employed) 

Tax Court Bar No. VJ0240 

4330 Watt Ave 
Suite 340, M/S 2801 

Sacramento, CA 95821-7021 

Telephone: 916-974-5726 

Julie.V.Skeen@irscounsel.treas.gov 
  smo 
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JOSEPH W. SPIRES 
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(Small Business/Self-Employed) 
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Area Counsel  
(Small Business/Self-Employed: Area 7)

SHARYN M. ORTEGA 

Associate Area Counsel (Sacramento) 

(Small Business/Self-Employed) 
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